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Imposing regulation and introducing cost-effective dispute resolution would make compulsory 
purchase more fair

Compulsory purchase: no balance for power

Despite extensive reforms 
since 2016, our compulsory 
purchase code still suffers from 
two fundamental flaws. The 
first arises from the huge 
imbalance of power between 
acquirers and acquired. The 
second is the lack of an 
affordable and accessible 
method of resolving disputes. 
Both problems could be 
solved relatively simply.

The Law Commission 
published a comprehensive 
review of the compulsory 
purchase code in the mid-
1990s. Its findings were that 
the system had become 
outdated and over-complex, 
that it was no longer fit for its 
modern purpose and that 
comprehensive reform was an 
urgent necessity. 

Nothing much happened. 
Various modest alterations 
have been made since then, 
for example the introduction of 
basic and occupier loss 
payments in the early years of 
the 21st century. 

The latest sticking plaster on 
this aching edifice is the 
Neighbourhood Planning Act 
2017, which contains a raft of 
random measures on pre-entry 
surveys, a new “no scheme 
principle”, forms to claim 
compensation, powers for the 
Treasury to set more realistic 
interest rates on overdue 
compensation and so on. This 
pattern of meddling with the 
details can be traced back to at 
least the Land Compensation 
Act 1973 when Part 1 claims 
were invented to fill a hole in 
the code’s provision for nearby 
claimants affected by the use 
of works.

Further confusion flows from 
the effective date for many of 
the measures in the 2017 Act, 
with precise entitlement 

depending on the caprice of 
whether your compulsory 
purchase order (CPO) was 
confirmed before or after 22 
September 2017.

Climate of mistrust
Despite the softeners, there 
continues to be great disquiet 
and dissatisfaction among 
claimants about expropriation 
procedures, compensation 
and the time and trouble it 
takes to get what is lawfully 
owed.

Claimants’ valuers also 
complain that acquiring 
authority valuers have 
hardened in their attitudes in 
recent years – seeking a good 
deal for their client authorities 
rather than concentrating on 
what is rightfully due to 
claimants. These complaints are 
balanced by a view among 
some acquiring authority 
valuers that claimants’ valuers 
also raise their clients’ hopes 
unrealistically and do not 
manage client expectations 
effectively. 

A climate of mistrust is not 
helpful for claimants or 
acquirers, especially when so 
much is at stake for the 
individual claimant against the 
wider benefits of infrastructure 
creation and redevelopment. 
Despite these concerns on 
both sides, there has not been 
a rush to invoke the RICS 
professional statement 
“Surveyors advising in respect 
of compulsory purchase and 
statutory compensation”.

So we have a compensation 
code which, despite its 
complexity and continuing 
development through the 
courts and legislation, still fails 
to win the respect or support 
of those whom it affects the 
most. What can be done?

Regulation
The first fundamental flaw 
concerns the hopelessness of a 
claimant’s position. Despite the 
ability to make objections or 
representations, the prospect 
of securing an altogether 
different outcome to what is 

offered remains negligible. In 
some respects compensation 
should be like paying tax – we 
may not like it but we can 
respect the need for it and the 
way it is gathered. Sadly this 
respect is lacking for 
compulsory purchase. 

One answer would be the 
creation of an overarching 
regulatory regime – not unlike 
the role taken by the Groceries 
Code Adjudicator in 
overseeing a similar power 
imbalance between the major 
supermarket chains and their 
much smaller suppliers. 

Before resorting to 
compulsory purchase, all 
acquiring authorities would 
have to register with an 
independent regulator, which 
would oversee a code of good 
practice with powers to 
investigate complaints against 
acquiring authorities, order 
redress and impose penalties. 
The publication of decisions 
and an annual report to 
parliament would help to 
establish boundaries and set 
expectations. 

Recent recourse to the 
services of the Parliamentary 
and Health Service 
Ombudsman in compulsory 
purchase complaints 
underlines the need for a more 
specialised ombudsman that 
understands the details and 
complexities of public 
development and the 
compulsory acquisition of land.

Dispute resolution
Compensation disputes are 
ill-served by our court service. 
The only statutory redress is to 
refer a disagreement to the 
Upper Tribunal (Lands 
Chamber) (the UT). There is no 
First-tier Tribunal to consider 
this type of claim – unlike tax 
disputes, for example. In the 
view of one respected barrister 
in this sphere, it is simply not 
worth the risk unless the 
amount in dispute is at least 
£250,000. 

This makes a mockery of the 
system when, for many 
claimants, even the total 

amount they can expect to be 
paid is going to be less than 
this amount. By 1 May 2018, the 
UT has issued decisions in 16 
references in the broad area of 
compulsory purchase 
compensation since 1 January 
2016. Two of these related to 
enfranchisement under the 
Places of Worship 
(Enfranchisement) Act 1920 
(one of these relating to an 
untraced owner); one was 
concerned with the payment 
of directors’ remuneration; one 
was an application to strike out 
a claim; and one involved a 
question over planning 
permission. 

Of the 16 awards, 12 were 
financial awards ranging from 
£2,500 (compensation to the 
untraced owner) to £1.5m. At 
the lower end of the range 
several claimants represented 
themselves (generally badly), 
and there was some use of 
written representations and 
the simplified procedure 
(against the wishes of the 
respondent authority in one 
case). The average award was 
therefore £275,175.

Better alternatives
Cost-effective, timely 
determination or mediation 
must be a better alternative. 
The RICS Dispute Resolution 
Service has started to look at 
the potential for such an 
approach with some of the 
water companies. Its scope 
needs to be wider and more 
urgent. 

Easier access to a low-risk, 
cost effective dispute 
resolution mechanism would 
help to restore some respect 
for the compulsory purchase 
code. 

Taken together these two 
simple recommendations 
would go a long way toward 
placing our compulsory 
purchase code on a surer and 
more respected foundation, 
which would ultimately benefit 
acquiring authorities, 
individual claimants, 
professional advisers and 
society at large.

19 May 2018

 LEGAL I RURAL VIEW

Charles Cowap is a rural practice 
chartered surveyor


